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What Is Wrong With the Prosecutor? 


We have never had any study of the office of prosecutor except in recent 
crime surveys, beginning with that in Cleveland, which deal with the office 
of prosecutor in a large city and mainly from the administrative standpoint. 
The fact that prosecutors are lawyers is all that saves the office from utter dis- 
repute. They have professional training and ambitions. They usually do 
their best. But that best is often very bad, due to polities, or timidity, or 
inexperience in trial work or other limitations. 

Two proposals have sprung from the general dissatisfaction. The public 
defender plan is the best known. It is obviously intended only for large cities. 
It appears that it can be very serviceable in a large city but is it not, after 
all, a mere patch on a defective system? 

The second proposal is that the courts appoint prosecutors. This arises 
from a false conception of the office. The duty of the court is to stand aloof, 
to have no partisan interest in prosecutions. A very good case could be made 
for a claim that the proposal is unconstitutional under the traditional con- 
ception of the functions of the judiciary. 





It is a pity that we have such little definite knowledge in support of the 
current feeling that the office of prosecutor should be altered. It is a political 
problem of a high order. No relief is in sight as yet but it is entirely feasible 
to project sound principles and a programme of reform. 

Considered theoretically can anything be more absurd than our tradi- 
tional handling of this highly important matter of prosecuting? The laws 
are state laws; the work of enforcing them is a state function. But we have 
no state organization of prosecutors. Instead we have a thorough decentraliza- 
tion of this function. We make the office as thoroughly political as any office 
ean be. The office calls for legal skill and knowledge of a high order; it calls 
for maturity of thought and experience; it requires long tenure and reason- 
able recompense. But the office as constituted has a minimum of these quali- 
fications. No man ean expect to hold the office of prosecutor long enough to 
become really effective, to acquire skill and experience and to pursue a policy 
long enough to prove its worth. Even if political conditions favored long 
tenure the low salary and unpleasant features of the work would make for 
frequent shifts. 

Ordinarily the office of prosecutor is the one aspired to by the young and 
ambitious lawyer who needs experience and sees a chance to get it at the ex- 
pense of the community. Having got it, he cannot quit the office quickly 
enough. In getting elected he necessarily becomes a party spokesman. He 
is a chief reliance of his party in its local campaigning. At the time he takes 
his first oath of office he must look forward to his re-election at an early date. 
He must take into consideration all the time the voting strength of the forces 
of crime and disorder. 

This does not mean that our prosecutors are corrupted. On the contrary 
they are required to pile up convictions as proof that they are not in league 
with evil. And the greatest incentive of all, the acquiring of a professional 
reputation, is dependent upon working unreservedly for convictions. 

The lack of state organization makes the administration of this office 
extremely personal and local. Only in slight measure is the office linked up 
with the state office of attorney general. There is no broad state policy with 
respect to prosecutions. There is no interdependence as between the separate 
units in this field. 
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It is really wonderful that we get results as good as we do. We may 
attribute our relative success to the fact that the office is in the hands of men 
with their professional reputation at stake, and to the considerable influence 
exerted upon the prosecutor by judges who possess the wider view and ‘longer 
experience. 

In this condition of defective organization the best we can expect of the 
prosecutor is loyalty and it is no wonder that this loyalty to prosecution 
becomes over-developed. ; 

But it does not necessarily appear that the creation of another office is 
indicated. Adding wheels and gears to a defective machine may make it run 
a little faster, but the machine is still defective. I do not understand that 
it is theoretically incompatible with the office of public prosecutor that that 
official should take care of the interests of the accused. Only by so taking care 
of the accused person’s interest can the prosecutor discharge his full and real 
duty to the publie. 

If we differentiate these obligations and have one staff of officials to 
prosecute to the utmost and another to resist prosecution to the utmost— 
and that would seem in brief to be the logical outcome of the publie defender 
proposal, for this official would also have a gun-stock to be notched—we are 
simply increasing the pressure upon the prosecutor to prosecute ruthlessly 
and with no sense of a broader responsibility, and that is the defect assigned 
as a reason for the proposed change. 





We should not make the machinery of criminal law more complex until 
we have first tried unity and co-ordination. Let us keep in mind the eternal 
need for singleness of responsibility. We should try to correct the weak 
points in our system of prosecution, and, this may be easier than to multiply 
offices. Every local prosecutor should serve as the appointed deputy of an 
attorney general who is appointed by the governor. Prosecutors should be 
chosen from among the older members of the bar, men who have a long per- 
spective in social relations. We should not care whether they were forensic 
orators or not. We should provide them sufficient salary, the prospect of 
tenure during good behavior, and forbid them to have private client. 

All this can be done with a substantial saving in salaries, because a 
prosecutor devoting all of his time to the work could serve more than one 


county. Such officials would know all about crime in their particular locali- 
ties. They would keep statistics and make frequent reports to the state central 


office which would publish annual reports of the greatest value to govern- 
ment. Such of them as possessed unusual forensic ability could specialize 
in difficult trials and be sent from one county to another to assist the local 
prosecutor during terms of court. 
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Organization of Courts” 


Roscoe Pounp 


Crities, both at home and abroad, 
charge, not without much reason, that 
we are a lawless people. It should not 
be forgotten, however, that we have 
been a law-ridden people. Nowhere 
else in legal history has so much been 
committed to the courts nor have courts 
been relied upon so completely for the 
practical conduct of government as in 
the United States after the Civil War. 
By the last quarter of the nineteenth 
century, nearly every phase of public 
as well as of individual activity had 
come to be subject to judicial review. 
We had developed the common-law doc- 
trine of supremacy of law to its furthest 
logical conclusion and we were wont to 
refer to limitations running back of all 
constitutions which even sovereign peo- 
ples were bound legally, not merely 
morally, to observe. By the middle of 
the nineteenth century, the power of 
state courts with respect to unconstitu- 
tional state legislation had become un- 
doubted, and in 1868, just as the period 
of collectivist legislation, which with us 
developed later, was beginning in Eng- 
land, the Fourteenth Amendment gave 
wide powers of passing upon the validity 
of state legislation to the federal judi- 
ciary. : 

At the same time, we had developed 
a system of judicial interference with 
administration. Law paralyzing ad- 
ministration was an every-day spectacle. 
Almost every important measure of po- 
lice or administration encountered an 
injunction. We relied on taxpayers’ 
suits to prevent waste of public funds 
and misuse of the proceeds of taxation. 
In many jurisdictions it was not un- 
common to see collection of taxes needed 
for the every-day conduct of public 
business restrained by injunction. In 
ease of disturbance of the peace, the 
individual and even, in one single in- 
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stance, the nation had come to appeal, 
for the protection of property and busi- 
ness, not to the police or to the ad- 
ministrative authorities, but to courts 
of equity. In a number of states the 
courts would direct writs of mandamus 
to the governor, where ministerial action 
was involved, and in one state, in a 
heated election contest, the Supreme 
Court, by mandamus, ordered the pre- 
siding officers of the houses of the legis- 
lature to carry out constitutional pro- 
visions as to canvass of returns. We 
seemed to have achieved in very truth 
a Rechtsstaat. Our government was one 
of laws and not of men. Administra- 
tion had become ‘‘only a very sub- 
ordinate agency in the whole process 
of government.’’ Complete elimination 
of the personal equation in all matters 
affecting the life, liberty, property or 
fortune of the citizen seemed to have 
been attained. What in other lands 
was committed to administration and in- 
spection and executive supervision, we 
left to courts. We were adverse to in- 
spection and supervision in advance of 
action, preferring to show the individual 
his duty by a general law, to leave him 
free to act according to his judgment, 
and to prosecute him and impose the pre- 
determined penalty in ease his free ac- 
tion infringed the law. It was funda- 
mental in our policy to confine ad- 
ministration to the inevitable mini- 
mum. In other words, where some 
peoples went to the one extreme and 
were bureau-ridden, we went to the op- 
posite extreme and were law-ridden. 
Be it understood, I am endeavoring 





*An address delivered at the meeting of the 
Minnesota State Bar Association held at St. 
Paul, August 20, 1914. In substantially the 
same form this address was also delivered be- 
fore the Law Association of Philadelphia, 
January 31, 1913. The American Judicature 
Society published it in Bulletin VI and it is 
now republished because Bul. VI is out of 
print, and as an introduction to the State-wide 
Judicature Act, Bul. VII-A, which will ap- 
pear in the next number of the JOURNAT, 
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only to state the fact. How far our 
nineteenth-century attempt to subject 
legislation and administration com- 
pletely to the rule of law expounded 
by the courts was wise or even prac- 
ticable, I leave wholly to students of 
politics. Obviously it threw a great 
burden upon the judicial system, and, 
despite the reaction which has taken 
place, will continue to put a strain upon 
the courts for a long time to come. But 
it is this reaction to which I would di- 
rect your attention. For, in its violence 
of rebound, it threatens one of the ecar- 
dinal points of the common-law creed. 
Where, a generation ago, we were agreed 
to be proud of our peculiar doctrine 
of judicial power over unconstitutional 
legislation, that doctrine has become the 
subject of constant and even violent at- 
tack, and attempts to turn constitution- 
ality from a question of law to a ques- 
tion of pure politics find some support 
even in the legal profession. While as 
yet this is threat only, we have actually 
traveled a long way from the notions 
of a generation ago as to the relation of 
courts and administration. Nothing is 
so characteristic of American public law 
of the last half of the nineteenth century 
as the completeness with which executive 
action is tied down by legal liability 
and judicial review. The tendency was 
strong to commit matters of an execu- 
tive character to the courts, and no small 
number of statutes had to be rejected 
for such violations of the constitutional 
separation of governmental powers. To- 
day, the tendency is no less strong to 
take away judicial review of adminis- 
trative action wherever it is constitu- 
tionally possible to do so, and where it 
is not possible, to cut down such review 
to the unavoidable minimum. This is 
manifest especially in recent legislation 
for the regulation of public utilities. 
Where review is allowed, it is narrowly 
limited. Provisions that the legal rules 
of evidence shall not apply to these 
tribunals and that their proceedings 
shall not be examined for infringement 
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of such rules are becoming common. In 
California and Vermont, the findings of 
fact made by public utility commissions 
are pronounced conclusive. In_ five 
states, the courts, in reviewing the ad- 
ministrative proceedings, are restricted 
to the case certified to them by the com- 
mission. 

But the reaction has gone much be- 
yond restriction of judicial power in 
the regulation of public service com- 
panies. From fifteen to twenty statutes 
giving wide powers of dealing with the 
liberty or property of citizens to execu- 
tive boards, to be exercised summarily 
or upon such hearing as comports with 
lay notions of fair play, may be found 
enumerated in the reviews of current 
legislation in each of the last fifteen 
reports of the American Bar Associa- 
tion. In the western states, within a 
decade the venue of litigation over 
private water rights has been shifted 
from the courts to state boards of en- 
gineers or administrative boards of con- 
trol. In Wisconsin, the State Industrial 
Commission is made an ‘‘administrative 
court of appeal.’’ Moreover, workmen’s 
compensation legislation is threatening 
to take a great mass of tort litigation 
out of the domain of law and confide 
it to administration. Nor is the legis- 
lature alone in bringing back this extra- 
legal, if not anti-legal, element to our 
publie law. A review of the course of 
judicial decision for the past fifty years 
will show that the judiciary has begun 
to fall into line, and that powers which 
fifty years ago would have been held 
purely judicial and jealously guarded 
from administrative or executive exer- 
cise are now decided to be administra- 
tive only and are conceded cheerfully 
to boards and commissions. 

Even in criminal causes, which we 
think of as par excellence the domain of 
the common law, juvenile courts, proba- 
tion commissions and other attempts to 
individualize the treatment of offenders, 
and the attempts of the medical pro- 
fession to take questions of expert 
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opinion out of the forum and commit 
them to a sort of medical referee, bid 
fair to introduce an administrative ele- 
ment into punitive justice which is 
wholly alien to our inherited ideas. 
Truly there is danger that, whereas but 
yesterday the courts played the chief 
role in the practical conduct of affairs, 
tomorrow there will be nothing of any 
real moment left to them. 
Parallel in English History 

An instructive parallel may be found 
in the history of our legal system. In 
the middle of the sixteenth century, 
lawyers began to complain that the com- 
mon law was being set aside and that 
scarcely any business of importance 
came to the king’s courts of law. In 
the reign of Queen Mary, an observer 
wrote that the common-law judges had 
little to do but to look about them. At 
this time, Maitland tells us, ‘‘in erim- 
inal causes that were of any political 
importance, an examination by two or 
three doctors of the civil law threatened 
to become a normal part of our pro- 
cedure.’’ For three hundred years the 
growing point of law had been in the 
king’s courts of common law. As far 
back as the reign of Edward III, they 
had enforeed the doctrine of the su- 
premacy of law upon the collectors of 
the king’s taxes and had made clear to 
the king that he could not interfere by 
private letter with the due course of 
justice, and more recently they had laid 
down that even Parliament could not 
make the king a parson. In Tudor 
England this growth stopped for a sea- 
son. For a time the growing point of 
law was in quite another type of tri- 
bunal than the courts of common law. 
That was the age of the King’s Council, 
of the Star Chamber, of the Court of 
Requests, of courts of a Roman, and, 
what was more important, of a sum- 
mary procedure. The movement away 
from the common law was a movement 
from judicial justice administered in 
courts to executive justice administered 
in administrative tribunals or by ad- 


ministrative officers. In other words, it 
was a reaction from justice according to 
law to justice without law, and in this 
respect again the present movement 
away from the common law courts is 
parallel. 

Equity, both at home and in England, 
began as executive justice. It was a 
reversion to justice without law. The 
praetor imposing by virtue of his im- 
perium, the emperor enforcing fidei- 
commissa because, as the Institutes say, 
he was ‘‘moved several times by favor 
of particular persons,’’ the Frankish 
king deciding not according to law, but 
secundum aequitatem for those whom he 
had taken under his special protection, 
and the chancellor granting relief ‘‘of 
alms and charitie,’’ acted without rule 
in accordance with general notions of 
fair play and sympathy for a wronged 
or weaker party. 

The executive justice of today is es- 
sentially of the same nature. It is an 
attempt to adjust the relations of in- 
dividuals with each other and with the 
state summarily, largely according to 
the notions of an executive officer for 
the time being as to what the general 
interest and a square deal demand, un- 
encumbered by many rules. The fact 
that it is largely justice without law 
is what commends it now to a busy and 
strenuous age, as it was what com- 
mended it to the individualism of an 
England set to thinking freely and 
vigorously by Renaissance and Refor- 
mation. Moreover, the causes of each 
movement away from the common-law 
courts and hence from the common law 
are much the same. In each of the 
partial reversions to justice without law 
referred to, it happened that for the 
time being the law was not fulfilling 
its end. It was not adjusting the re- 
lations of individuals with each other 
so as to accord with the moral sense 
of the community. Hence praetor or 
emperor or king or chancellor adminis- 
tered justice for a season without law 
till a new and more liberal system of 
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rules developed. In part a similar situa- 
tion may be remarked today. 

The world over a shifting of ideas 
as to the end of the law and the mean- 
ing of justice is putting a heavy pres- 
sure upon the administration of jus- 
tice according to law. This is inevit- 
able, and only the gradual working out 
and fixing of the new conception can 
relieve the pressure. But another cause 
admits of more immediate relief. The 
machinery of justice may be more im- 
portant for practical purposes than the 
rules to which that machinery gives ef- 
fect. 
to the law it is because he judges the 
legal principle, not abstractly, as the 
lawyer does, but by what he takes to 
be its concrete workings; and these are 
often not the necessary workings of the 
rule itself, but only the chance working 
of a machinery inadequate to its task 
of making the rule effective. 
ample, Professor Wyman has made it 
clear that the principles of the common 
law were entirely adequate to deal with 
the problems of regulating public utili- 
ties. What failed was the enforcing 
agency. Our prolific modern legislation 
has contributed nothing on the substan- 
tive side. Whatever it has accomplished 
of permanent value is in the way of 
providing better machinery. 

Industrial Accident Cases 

Accordingly we may compare profit- 
ably the courts developed in and for 
feudal England, struggling to meet the 
wants of England of the Reformation 
by a feudal property law, with Ameri- 
ean courts, developed in and for the 
pioneer or agricultural communities of 
the first half of the nineteenth century, 
struggling to meet the wants of today 
with the rules and the machinery de- 
vised for such communities. Today the 
pressure of industrial accidents, a prob- 
lem unknown to the formative period of 
our present law, the pressure of social 
legislation, which requires more speedy 
and assured enforcement than the legis- 
lation of the past, the new demands 


Often when the laymen objects. 


For ex- 


upon administration made by crowded 
urban communities, the great increase 
of litigation involved in the expansion 
of commerce and industry, as well as by 
the rapid growth of population, and the 
new demands upon law, involved in a 
period of secularization in which we call 
upon law to do what was done formerly 
by church and home—all these strain 
to the utmost not merely the substan- 
tive law, but, even more, the machinery 
of application and enforcement. In 
truth, of the five points suggested, our 
legal tradition was ill-prepared for the 
first two, namely, industrial accidents 
and social legislation; our judicial or- 
ganization and procedural machinery 
were ill-adapted to the two following, 
namely, demands upon administration 
and the great increase of litigation, 
while neither was prepared, to cope, if, 
indeed, any law or any legal procedure 
may cope entirely, with the demand that 
law do the work of religion and morals. 

We may, then, attribute the present 
popularity of executive justice partly 
to defects in our legal system, to an in- 
adequacy of our legal tradition to the 
demands of a new idea of justice. 
These defects, it is true, are gradually 
remedying as the common law absorbs 
the ideas of the new social science. They 
are remedying, perhaps, much more 
surely through judicial decision than 
through legislation. Moreover, there is 
here little that is peculiar to American 
law. The problem of adjusting the law, 
shaped by the individualism of the past 
three centuries, to the ideal of social 
justice of the twentieth century is 
world-wide. Elsewhere this cause op- 
erates alone. In the United States it 
is aggravated by other causes. For 
chiefly the recrudescence of executive 
justice must be attributed to the archaic 
organization of our courts, to cumbrous, 
ineffective and unbusiness-like proced- 
ure, and to the waste of time and money 
in the mere etiquette of justice, which, 
for historical reasons, disfigure Ameri- 
ean practice. Recognizing this, we may 
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take hope from legal history. For, al- 
though Coke lost in his quarrel with the 
Court of Chancery, the other Romanized 
courts perished, and Chancery was made 
over gradually along common-law lines. 
The equity made in the Court of Chan- 
cery and the law as to misdemeanors 
made in the Star Chamber became parts 
of our legal system; it is not too much 
to say they became parts of the com- 
mon law. The common law survived 
and the sole permanent result of the 
reversion to justice without law was a 
liberalizing and modernizing of the law. 

If, therefore, we meet the movement 
away from law by a modernizing of the 
legal and, judicial machinery which will 
enable it to meet more effectively the 
demands of the present, to attain the 
ends for which the legal system exists, 
we may be confident that now, as in 
Tudor and Stuart England, the law will 
prevail. For executive justice is an 
evil, even if sometimes a necessary evil. 
It has always been, and in the long run 
it always will be, crude and as variable 
as the personalities of officials. No one 
ean long be suffered to wield the royal 
power of deciding without rule accord- 
ing to convictions of right but one 
trained to subordinate impulse and will 
to reason, disciplined in the exercise of 
reason and experienced in the difficult 
art of determining controversies. If we 
did not know it, legal history could 
teach us that no one may be trusted to 
dispense with rules but one who knows 
the rules thoroughly and knows how to 
apply them on occasion. Hence time 
has always imposed a legal yoke upon 
executive justice and has turned ad- 
ministrative tribunals into ordinary 
courts. A law-ridden people, finding 
that, in an age which demands positive 
action, the legal system furnishes only 
checks and safeguards, may for a time 
throw over justice according to law and 
seek relief outside of law. But the ex- 
perience of the past makes it clear that 
if we improve the output of judicial 
justice till the adjustment of human 


relations by our courts is brought into 
better accord with the morals sense of 
the public at large and is achieved with- 
out unreasonable, not to say prohibitive 
delay and expense, the onward march of 
executive justice will soon cease. 

Four Problems of American Law 

Four problems confront the American 
lawyer who would serve his country and 
the law by thus improving the output 
of judicial justice. These are: (1) 
The world-wide problem of socializing 
the law, of defining the conception of 
social justice which is to replace the 
individualist or so-called legal justice 
which we have, of defining social in- 
terests and studying how far these are 
subserved by securing the several in- 
dividual interests which the law has 
worked out so thoroughly in the past; 
(2) the peculiarly American problem 
of improving judicial procedure so as 
to make the adjective law an effective 
instrument for upholding and enforcing 
the substantive law; (3) the organiza- 
tion of courts and thus, in consequence, 
the organization of judicial business; 
and (4) the organization, training and 
professional ideals of the bar. Each 
of these deserves the best thought of 
every thinking lawyer. To one of them 
I ask your attention today. 

Three circumstances determined our 
present American judicial organization : 
(1) The organization of English courts 
at the Revolution; (2) the need of a 
rapid making over of English common 
law and legislation into a common law 
for America in a period when little 
could be achieved in such a field by 
legislation, and hence courts alone could 
be looked to; and (3) the demand for 
decentralizing the administration of 
justice and bringing justice to every 
man’s door in the rural American com- 
munity in the first half of the last cen- 
tury. 

For all but academic purposes, Amer- 
ican legal and judicial history begins 
after the Revolution. The administra- 
tion of justice in colonial America was 
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at first executive and legislative. A 
system of courts did not arise till the 
latter half of the eighteenth century. 
Pennsylvania was exceptionally fortu- 
nate in a strong, well-trained bench from 
the beginning of her independence. But 
in the country at large, with a few con- 
spicuous exceptions, the state courts for 
some time after the Revolution were 
made up largely of untrained magis- 
trates who endeavored to administer 
justice according to their common sense 
and the light of nature. Our real re- 
ception of the common law, came after 
the Revolution. Our judicial organiza- 
tion and the great body of our American 
common law are the work of the last 
quarter of the eighteenth century and 
the first quarter of the nineteenth cen- 
tury. Hence, to understand the ad- 
ministration of justice in America to- 
day, we must perceive the problems of 
the administration of justice in a homo- 
geneous pioneer or rural community of 
the first half of the nineteenth century 
and the materials with which those 
problems could be met. 

Judicial organization in the United 
States was determined immediately, of 
course, by the then existing English 
model. But that model, with the excep- 
tion of the Court of Chancery and the 
achievement of concurrent jurisdiction 
by the three superior courts of law, had 
not undergone much change since the 
days of Edward I. In particular, it 
involved the multiplicity of courts which 
is characteristic of archaic law. For, 
in legal history, the general comes after 
the special, actions for classes of cases 
come after writs for each case, general 
principles are deduced later from special 
rules. In the same way, when a new 
type ‘of cause arises, the method of 
archaic law is to set up a new court. 
Thus, at Rome, a new praetor was 
created for the litigation of the alien, 
and later, when testamentary trusts 
were recognized, another praetor was 
created to dispose of such causes. Like- 
wise in our system until Edward I broke 
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up private jurisdictions, there were the 
king’s superior courts of law, the itiner- 
ant justices, the county courts, the local 
or communal courts and the private 
courts of lordships; besides which one 
might always apply to the king or the 
Great Council for extraordinary relief. 
When, later, the royal courts had super- 
seded all others, there were the concur- 
rent jurisdictions of King’s Bench, 
Common Pleas and Exchequer, all doing 
the same work while appellate jurisdic- 
tion was divided by King’s Bench, Ex- 
chequer Chamber and Parliament. In 
the Fourth Institute, Coke enumerates 
seventy-four courts. Of these, seventeen 
did the work that is now done by three 
—the County Courts, the Supreme 
Court of Judicature and the House of 
Lords. At the time of the reorganiza- 
tion by the Judicature Act of 1873, five 
appellate courts and eight courts of first 
instance were consolidated into the one 
Supreme Court of Judicature. 

Copying Defective English System 

The system of English courts at the 
time of the Revolution was too arbitrary 
and involved to serve as a model to be 
followed in this country in detail. But, 
overlooking concurrent jurisdictions, 
concurrent powers of review, and such 
anomalies as the writ of error to the 
Common Pleas from the King’s Bench, 
a general outline could be perceived 
which was the model of our several 
systems. To begin at the bottom, this 
was: (1) Local peace magistrates and. 
local inferior courts for petty causes ; (2) 
a central court of general jurisdiction 
at law and over crimes, with provision 
for local trial of causes at circuit and 
review of civil trials in bank in the 
central court; (3) a central court of 
equity, in which causes were heard in 
one place, though testimony was taken 
in the locality ; and (4) a supreme court 
of review. In the United States, all 


but five or six jurisdictions merged the 
second and third. But with that salu- 
tary act or unification, most of our juris- 
dictions stopped. Indeed, for a season 
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there was no need of unification. The 
defects in the foregoing scheme that ap- 
pealed to the formative period of Amer- 
ican judicial organization lay in the 
second and third of the tribunals above 
described, namely, the central court of 
law and the central court of equity. In 
a country of long distances, in a period 
of slow communication and expensive 
travel, these central courts entailed in- 
tolerable expense upon litigants. It was 
a prime necessity to bring justice to 
every man’s back door. The French 
judicial organization, local courts of 
first instance, district courts of appeal 
and a central court of review, attracted 
attention, not only because of the great 
interest of the period in all things 
French, but because it suggested a 
means of localizing the administration 
of justice. The influence of the French 
system upon the federal judicial system 
and upon the reorganization in New 
York in 1846 is obvious. But the model 
was English at a time when English 
judicial organization was at its worst, 
and the circumstances of the time in 
which our judicial system was wrought 
did not make against the primitive 
policy of multiplying courts. Hence, 
in a time when unification is sorely 
needed, we go on making new courts. 
Intermediate appellate courts are still 
being interposed between trial and final 
review and municipal courts are still 
being added at the bottom. 

Another factor in determining our 
American judicial organization was the 
problem of working out rapidly a system 
of principles and rules adapted to a 
new and growing country upon the basis 
of the somewhat stagnant English legal 
tradition of the end of the eighteenth 
century. In a rude pioneer community, 
the main point is to keep the peace. 
Tribunals with power to enforce their 
judgments are the most pressing need. 
This stage has been gone through with 
prior to the Revolution. In the next 
stage, as wealth increases, commerce de- 
velops and society becomes more com- 
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plex, the social interests in the security 
of acquisitions and in the security of 
transactions call imperatively for cer- 
tainty and uniformity in the adminis- 
tration of justice, and hence demand 
rules. But, as we have seen, at the 
beginning of the nineteenth century, 
American law was undeveloped and un- 
certain. Administration of justice by 
lay judges, by executive officers and by 
legislatures was crude, unequal and 
often partisan, if not corrupt. The 
prime requirement was rule and system, 
whereby to guarantee uniformity, equal- 
ity, and certainty. 

Development of American Case Law 

Thus the chief problem of the forma- 
tive period of American law was to dis- 
cover and lay down rules; to develop 
a system of certain and detailed rules 
which, on the one hand, would meet 
the requirements of American life, and, 
on the other hand, would tie down the 
magistrate by leaving as little to his 
personal judgment and discretion as 
possible, would leave as much as possible 
to the initiative of the individual, and 
would keep down all governmental and 
official action to the minimum required 
for the harmonious co-existence of the 
individual and the whole. This problem 
determined the whole course of our 
legal development until the last quarter 
of the nineteenth century. Moreover, 
it determined our system of courts and 
judicial organization. Above all else, 
we sought to insure an efficient machine 
for the development of law by judicial 
decision. For a time this was the chief 
function of our highest courts. Often 
it was less important to decide a par- 
ticular cause justly than to work out a 
sound and just rule for the future. 
Hence, for a century the chief energies 
of our courts were turned toward the 
development of our case law, and the 
judicial hierarchy was set up with this 
purpose in view. 

The details of American judicial or- 
ganization present the greatest variety. 
Yet, with all this variety of detail there 
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is upon the whole a distinct and charac- 
teristic type. In considering this type, 
every lawyer will see at once that it is 
not exactly the organization with which 
he is familiar in his home jurisdiction. 
To lawyers in some states it may seem 
so close thereto as to be entirely com- 
parable. To others it will seem quite 
alien in many things. For what you 
will be looking at is, as it were, a com- 
posite photograph. It has been made 
by study of our several state constitu- 
tions and statute books and comparisons 
of systems of courts provided therein. 
A few states, such as Delaware, have 
systems quite unlike those in other 
states. Yet even in that state one sees 
the broad features of what we may re- 
gard as the American system of courts. 

The general type of American judicial 
organization provides four courts or 
sets of courts. First, we have a su- 
preme tribunal of exclusive or substan- 
tially exclusive appellate jurisdiction, 
composed of a fixed number of judges 
who may sit only in that tribunal and 
are not available for any other court. 
This tribunal reviews the work of the 
superior courts of first instance. Some- 
times, as in the federal judicial system 
or in equity causes in Massachusetts, the 
judges of this tribunal may do the work 
of the courts of first instance. But 
usually, except for a very limited orig- 
inal jurisdiction, these courts are ex- 
clusively appellate and their judges 
have no power to sit in other tribunals. 
In America, such a thing as the Chief 
Justice presiding over an important trial 
for homicide and insuring that the best 
judicial talent of the Commonwealth is 
applied to the cause is possible in but 
few jurisdictions. 

It is not uncommon, also, to have an 
intermediate court of the same type, or 
a number of intermediate courts, set up 
between the ultimate appellate court 
and the superior courts of first instance, 
thus creating to a greater or less extent 
an unfortunate system of double ap- 
peals. The worst type of this inter- 
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mediate appellate tribunal is manned by 
judges who can sit nowhere else. While 
in a better type the judges are available 
in other courts, unhappily in a number 
of jurisdictions these courts are made 
on so hard and fast a model that some 
are greatly overworked, and, in conse- 
quence, their business becomes. greatly 
in arrears, while others have but little 
to do. Occasionally special courts of 
criminal appeal are set up also. More 
generally, these intermediate courts have 
both civil and criminal jurisdiction. 

In the second place, we have a set 
of superior courts of first instance hav- 
ing general jurisdiction at law, in equity 
and over felonies and the more serious 
misdemeanors. The archetype here is 
the United States Cireuit Court of the 
Federal Judiciary Act of 1789. Usu- 
ally certain fixed districts or circuits 
are set off and a judge or a certain num- 
ber of judges assigned to each—a system 
based on the circumstances of a rural 
population, with respect to which it is 
possible to frame districts substantially 
equal in probable volume of litigation. 
In the worst form of this type, these 
judges cannot sit elsewhere. In others, 
there are somewhat crude provisions for 
exchange or for one judge calling in 
another to take his place. But provi- 
sions for calling in another to aid in 
disposing of arrears are less common. 
Rarely may the whole force of this set 
of courts be applied when and where it 
is needed. Still more rarely may any 
part of it be utilized to dispose of seri- 
ous arrears in the appellate tribunals. 
The staple remedy is to create more 
judges. Moreover, where there are pro- 
visions for utilizing in some degree the 
whole force of this set of superior 
courts, where the exigencies of judicial 
business demand it, it is no one’s busi- 
ness to see that it is so employed. Hence 
the spectacle of judicial business in one 
locality in intolerable arrear and judges 
in an adjoining locality with nothing 
to do is common enough. In a few 


states, the judges of these courts are 
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judges for the whole state, and have a 
flexible organization that permits them 
to be used where needed. In this respect 
the organization of the federal courts 
in the several circuits is especially to 
be commended. But there is still much 
to be desired in the way of efficient or- 
ganization of the superior courts of 
first instance everywhere. In addition 
to the ordinary superior courts of gen- 
eral original jurisdiction, special local 
criminal courts of concurrent jurisdic- 
tion are sometimes created. Such tri- 
bunals of coneurrent jurisdiction in 
criminal matters are particularly ob- 
noxious to the objections urged above. 
The judges of these tribunals cannot 
sit elsewhere, and the judges of other 
tribunals cannot be assigned thereto. 

Third, we find a set of probate courts, 
usually one in each county, with or 
without, in addition, a magistrate’s 
jurisdiction and a petty civil jurisdic- 
tion. Generally laymen may or do pre- 
side over these courts. Hence they are 
distrusted and their decrees or judg- 
ments are not reviewed directly by the 
appellate tribunals, but must be taken 
to the superior court of general original 
jurisdiction, retried therein, and re- 
viewed on appeal therefrom. A few 
states wisely commit probate jurisdic- 
tion to the superior courts of first in- 
stance and obviate the double hearings 
in the first instance so productive of de- 
lay and expense. 

Fourth, there is a set of magistrate’s 
courts, held by one magistrate for each 
locality, or, as separate courts, by sev- 
eral magistrates for each town, or, 
better, by a certain number for each 
county. They have usually a petty civil 
jurisdiction, a petty criminal jurisdic- 
tion and jurisdiction to bind over graver 
offenders to the superior court of first 
instance. Too often these petty courts 
are organized on hard and fast lines, 
which give rise to controversies over 
jurisdiction that are wholly needless. 
But a graver fault is that they are 
manned almost always by laymen, often 


of no very representative type, and are 
supported by fees. In consequence 
there is no confidence in them. In all 
but the most trivial causes, trials de 
novo may be had in the superior courts 
of first instance, on appeal, followed by 
review in an appellate tribunal, or some- 
times by two successive reviews, at an 
expense out of all proportion to the in- 
terests involved. Police courts in small 
towns and cities, and more recently 
municipal courts in large cities, are as- 
similated to these. Such municipal 
courts are too often but substitutes for 
the system of justices of the peace. They 
are given a court organization and a 
much higher type of magistrate, and to 
that extent are a real advance. But too 
often the limitations that a sound dis- 
trust of justice’s courts has imposed up- 
on the latter are applied to this better 
type of court as well. 
Reform of English System 

The idea of complete unification of the 
judicial department was first carried out 
practically in the project for the Eng- 
lish Judicature Act. It was the inten- 
tion of those who devised the plan of 
that act to carry out the principle of 
unification by cutting off the appellate 
jurisdiction of the House of Lords and 
by incorporating the County Courts in 
the newly formed Supreme Court of 
Judicature as a branch thereof. The 
recommendation as to the County Courts 
was not adopted, and the appellate 
jurisdiction of the House of Lords was 
restored in 1875. Thus the unity and 
simplicity of the original design were 
impaired seriously. Moreover, the or- 
ganization of criminal tribunals was not 
essayed and an archaic circuit system 
was left almost untouched. But the 
plan, although not developed as com- 
pletely as one could wish, and even thus 
adopted in part only, deserves the care- 
ful study of American lawyers as a 
model modern judicial organization. Its 
chief features were (1) to set up a single 
court, complete in itself, embracing all 
superior courts and jurisdictions; (2) 
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to include in this one court, as a branch 
thereof, a single court of final appeal. 
In the one branch, the court of first in- 
stance, all original jurisdiction at law, 
in equity, in admiralty, in bankruptcy, 
in probate and in divorce was to be con- 
solidated ; in the other branch, the court 
of appeal, the whole reviewing jurisdic- 
tion was to be established. As might 
be expected, even this partial unification 
has proved most effective in enabling the 
courts to dispose of the great mass of 
litigation in the England of today. 

In, 1909, in a paper incorporated in 
the report of the special committee of 
the American Bar Association to Sug- 
gest Remedies and Formulate Proposed 
Laws to Prevent Delay and Unnecessary 
Cost in Litigation, I formulated the 
prineiple which I conceive should gov- 
ern in the organization of modern courts 
in these words :* 

‘‘The whole judicial power of each 
state should be vested in one 
great court, of which all tribunals 
should be branches, departments or divi- 
sions. The business as well as the judi- 
cial administration of this court should 
be thoroughly organized so as to prevent 
not merely waste of judicial power, but 
all needless clerical work, duplication of 
papers and records, and the like, thus 
obviating expense to litigants and cost 
to the publie.’’ 

It will be observed that three points 
are involved, namely, organization of 
the personnel of the judicial department, 
organization of the judicial business 
thereof, and organization of its adminis- 
trative business. Let us look for a mo- 
ment at each in turn. 

In organizing the personnel of the 
judicial department, the cardinal idea 
should be to permit the whole judicial 
foree of the commonwealth to be em- 
ployed in the most effective manner pos- 
sible upon the whole judicial business 
of the commonwealth, aiming to have 
specialist judges rather than specialized 
1Vid. Proc, American Bar Association, 1909. 


The report and principles referred to were 
formally approved by the Association. 
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courts. Multiplication of tribunals is 
the first attempt, of the law to meet the 
demand for specialization and division 
of labor. Yet it is at best a crude de- 
vice. The need is for judges who are 
specialists in the class of causes with 
which they have to deal. This need 
may be met by specialized courts with 
specialized jurisdiction. But it may be 
met, also, by a unified court with special- 
ist judges, to whom special classes of 
litigation are assigned. Undoubtedly 
much specialization is desirable and will 
be desirable increasingly in the future. 
Sut coneurrent jurisdictions, jurisdic- 
tional lines between courts, with conse- 
quent litigation over the forum and the 
venue at the expense of the merits, and 
judges who can do but one thing, no 
matter how little of that is to be done 
nor how much of something else, are 
not the way to provide therefor. Rather 
there should be specialized judges. As 
cases of a certain class become numer- 
ous and require that a specialist consider 
them, judges should be designated from 
the staff of the whole court for that 
purpose and the causes should be as- 
signed to such judges, in the one court 
in which all causes are entered, by some 
functionary whose duty it is to see that 
the judicial power of the commonwealth 
is fully utilized to the best advantage. 
One Great Court of Justice 

To achieve the end of specialist judges 
rather than specialized courts, the en- 
tire judicial power should be committed 
to one court. This court should be 
constituted in three chief branches: (1) 
County courts or municipal courts; (2) 
a superior court of first instance; and 
(3) a single ultimate court of appeal. 
The first should have exclusive jurisdic- 
tion of all petty causes. There should 
not be a separate judge for each locality. 
Instead, all the courts with petty juris- 
diction should in the aggregate consti- 
tute one court, or a branch of the great 
court, but this branch of the court 


should have numerous local offices where 
papers may be filed and as many places 
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for hearing causes in each county as the 
exigencies of business may require. 
These should not be determined ab- 
solutely in advance by legislation. To 
a large extent they should be left to 
the chief justice, or to a committee on 
rules, to be fixed by rules of court from 
time to time as experience indicates 
where sittings of the court may be had 
with most advantage to the conduct of 
business and convenience of litigants. 
In this respect the Municipal Court Act 
for Chicago is a model. That act pro- 
vides: ‘‘As many branch courts shall 
be held in each district as may be deter- 
mined by the Chief Justice to be nee- 
essary for the prompt and proper dis- 
position of the business of the court.”’ 

Under the authority of that provision, 
without any legislation, it was possible 
to organize a Domestic Relations Court 
as a branch court, and by classification 
of business under another provision of 
the act to so arrange its jurisdiction, 
improving the scheme from time to time 
as dictated by experience, as to make it 
in one year an effective agency of social 
improvement. 

The second branch would be a superior 
court of first instance with a general 
original jurisdiction at law, in equity, 
in probate and administration, in guard- 
ianship and kindred matters and in 
divoree. It should also have general 
criminal jurisdiction. It should have 
numerous local offices where papers may 
be filed, and at least one regular place 
of trial in each county. It should be 
divided into two, or perhaps better, 
three divisions. The first might be called 
the Law Division or the Common Pleas 
Division. Actions at law and other mat- 
ters requiring a jury or of kindred 
nature should be assigned to this divi- 
sion. The second might be ealled the 
equity or chancery division, and to this 
division equity causes, which would 
generally be taken to include divorce, 
should be assigned. No doubt many 
jurisdictions would desire to unite the 
first two. But it would seem better, in 


order to secure specialist judges as far 
as possible, to permit a separate ad- 
ministration of equity habitually, pro- 
vided the distinction is made one of 
practical administration only. Every 
division and every judge thereof ought 
to be able and free to administer what- 
ever relief any other division or judge 
might administer, whenever the case 
warrants it. The third division would 
doubtless be called the probate division. 
As has been said, the third great branch 
of the court would be a single court of 
appeal to which causes might go directly 
for review upon the law from the county 
courts or from any division of the su- 
perior court. All the judges of the Com- 
monwealth should be judges of the whole 
court. No doubt it would be necessary 
to designate them when chosen as pri- 
marily judges assigned to one branch 
or another. But every judge should be 
eligible and liable to sit in any branch > 
or division or locality when ealled upon 
to do so by the chief justice or other 
head of the judicial department. 
How Judicial Power Is Wasted 

Judicial power may be wasted in 
three ways. One is by multiplication of 
tribunals with hard and fast personnel 
and hard and fast jurisdiction. An- 
other is by the vicious practice of rapid 
rotation which prevails in so many 
jurisdictions, whereby no one judge ac- 
quires a thorough experience in any one 
class of business. Thus each spends 
valuable public time in learning the art 
of handling special classes of judicial 
work only to pass on to some other 
special ‘class where he must learn a 
wholly new art. Where the specialist 
would act with assurance and decision, 
one who comes fresh to a special field 
of judicial administration must needs 
proceed painfully and eautiously. Still 
another form of waste is the treatment 
of controversies piecemeal, one part in 
one court or proceeding and part in 
another, with no power to refer all the 
proceedings to one tribunal. Thus con- 
flicts often arise which set court against 
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court, although both are set up to the 
same end. And if conflict does not en- 
sue, as, for instance, where the juris- 
diction of equity to give complete re- 
lief may be invoked, the attempt to ad- 
minister justice in detached fragments, 
even if more or less successful, involves 
delay, expense and waste of judicial 
time in hearing over again the common 
elements in the controversy, already 
heard by others, but necessary to an un- 
derstanding of each particular phase. 
For example, it has been observed that 
in almost any of our cities today, at 
one and the same time, the Juvenile 
Court, passing on the delinquent chil- 
dren, a court of equity, entertaining a 
suit for divorcee, alimony and the cus- 
tody of children, a court of law, enter- 
taining an action for necessaries fur- 
nished an abandoned wife by a grocer, 
and the criminal court or domestic re- 
lations court, in a prosecution for de- 
sertion of wife and child, may all be 
dealing piecemeal at the same time with 
different phases of the same difficulties 
of the same family. The remedy lies 
in organization of judicial business. 
Some one high official of the court 
should be charged with supervision of 
the judicial business of the whole court, 
and he should be responsible for failure 
to utilize the judicial power of the com- 
monwealth effectively. He should, have 
the power to superintend the calendars 
of the different branches and divisions 
and to make such classifications and 
distributions of the business in each 
branch or division as experience shows 
to be suited to advance its work. He 
should have power to make reassign- 
ments of judges or temporary assign- 
ments to particular branches or divi- 
sion or localities as the state of judicial 
business, vacancies in office, illness of 
judges or casualties may require. He 
should have the power, according to 
general rules, framed by the court and 
improved as experience dictates, to 
transfer or specially assign causes or 
proceeding for hearing or disposition 


according to the condition of the eal- 
endars. He should be responsible to 
the people for insuring that the whole 
judicial power of the commonwealth is 
fully and effectively employed upon all 
the business of the court. Moreover, 
under the general superintendency of 
this head of the court, there should be 
a like judicial officer, since no clerk 
should be given such powers, for each 
branch and division, and where there 
are large cities, for each locality. This 
officer should have similar powers with 
respect to the branch, division or local- 
ity of which he is the chief or presiding 
judge, and should be responsible to the 
chief of the whole court for the classi- 
fication and distribution of its business 
and effective disposition of the causes 
assigned to it. Concentration of re- 
sponsibility in this way should be a 
sufficient safeguard against abuse of 
these offices. 
Our First Unified Court 

That such a plan is feasible, and some- 
thing of what it might bring about in 
competent hands, is shown by the ex- 
perience of the Municipal Court of Chi- 
cago, the pioneer modern judicial or- 
ganization in the United States. That 
court is not at all the petty tribunal 
which its name might imply. It has 
unlimited jurisdiction of actions upon 
contract and of actions for conversion 
of or injury to personal property. By 
construction of the statute it has un- 
limited jurisdiction of actions against 
earriers of passengers for personal in- 
juries. It has also general jurisdiction 
of all causes where the amount claimed 
by the plaintiff does not exceed $1,000 
and a general magistrate’s jurisdiction. 


_In 1911, 53,223 civil cases were brought 


in that eourt, of which 50,931 had been 
disposed of at the end of the year, the 
difference consisting of new causes not 
ripe for disposition. During the year 
the court rendered money judgments in 
civil cases amounting to $4,096,254.28, 
an amount equal to the sum of the judg- 
ments rendered during the same period 
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by the High Court of Justice in Eng- 
land. But during the same period the 
court had before it 9,256 prosecutions 
for felonies, 11,770 prosecutions for 
misdemeanors, and 71,434 prosecutions 
of penal actions for violation of city 
ordinances, a total of 92,730. In other 
words, this court of twenty-eight judges, 
thanks to a modern organization and 
simple procedure, disposed in. 1911 of 
145,953 causes. These figures speak for 
themselves.’ 

Of no less importance, though I ean 
speak of it but briefly, is organization 
of the business and administrative side 
of the court. Legislation ought not to 
prescribe the details of this organiza- 
tion. So far as possible, the court 
should be allowed to settle them by rules 
devised, amended or abrogated as ex- 
perience dictates. But, above all, the 
court should be given control of the cler- 
ical and administrative force through a 
chief clerk, responsible to the court for 
the conduct of this part of its work. 
We have hampered the administration 
of justice by the extreme to which we 
have carried the decentralization of 
courts. In more than one jurisdiction 
the clerks are independent officers, over 
whom the courts have little or no con- 
trol. Even clerks of supreme and in- 
termediate appellate tribunals are some- 
times elective officers. Nearly every- 
where the clerk of the court of record 
of general jurisdiction in each county 
is elected. Thus, he is under no ad- 
ministrative control and is largely free 
from judicial control. Each clerk’s 
office is independent of every other. It 
is no one’s duty to study the system, 
suggest improvements or enforce them 
where obviously they should be made. 
What responsibility will do in this con- 
nection, when joined to corresponding 
power, is shown in the Municipal Court 
of Chieago, where the system of ab- 
breviated records is said to have effected 





2This court now has 37 judges, disposes of 
more than 1,000 cases per day and its money 
judgments are five times as great in volume 
as in 1911. 


a saving of $200,000 a year. Moreover, 
if courts are to do the work demanded 
of the law in large cities of diverse 
population and in industrial communi- 
ties, they must develop much greater 
administrative efficiency and must be 
able to compete in this respect with ad- 
ministratice boards and commissions. 
In the conventional American judicial 
organization, the administrative officers 
of importance are elected independently, 
have sole control of their offices, and 
are responsible only to the electorate. 
Here, too, the advantages of a modern 
organization may be seen in the Munici- 
pal Court of Chicago. Beeause of its 
complete control over such matters, the 
court has been able to set up a bureau 
of information, to which the citizen may 
apply to learn what the court can do 
for him and how to apply for its as- 
sistance, or, if it has no jurisdiction, 
whither he should turn. It has also 
provided a woman ‘‘social secretary,’’ 
to whom women may apply in matters 
of delicacy. It has made some progress 
as a court of conciliation to prevent 
litigation. It has established a psycho- 
pathie laboratory which is yielding im- 
portant results. And, what is more use- 
ful still, it has been able to work out 
and constantly to improve a system of 
judicial statisties, and from study there- 
of to better its administration of jus- 
tice at many points. Thus the court be- 
comes not merely a machine for decid- 
ing cases formally presented, but a bu- 
reau of justice. 
Nine Advantages of Unification 

In the paper previously referred to, 
I set forth nine advantages of such or- 
ganization of courts, as follows: (1) 
In the first place, it would make a real 
judicial department. The Federal De- 
partment of Justice, under the headship 
of the attorney general, gives to the 
general government something in the 
line of what is proposed. But it is not 
in accord with the genius of our legal 
institutions, that one who practices in 
the courts should be head of a depart- 
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ment comprising the courts and charged 
with the supervision thereof. The sev- 
eral states accordingly have courts, but 
they do not have any true judicial de- 
partment. (2) It would do away with 
the waste of judicial power involved 
in our present system of separate courts 
with hard and fast personnel. (3) It 
would do away with the bad practice 
of throwing causes out of court, to be 
begun over again, in cases where they 
are brought or begun in the wrong place. 
They may be transferred simply and 
summarily to the proper branch or di- 
vision, or rules may provide that the 
cause may be assigned at the outset to 
the place and the division where it be- 
longs, and no question of jurisdiction 
of subject matter will stand in the way. 
(4) It would do away with the great 
and unnecessary expense involved in 
transfer of causes, obviating all neces- 
sity of transcripts, bills of exceptions, 
certificates of evidence and the like, and 
permitting original files, papers and 
documents to be used, since each tri- 
bunal, as a branch or division of the 
whole court, may take judicial notice 
of all files, papers and documents be- 
longing to the court. (5) It would ob- 
viate all technicalities, intricacies and 
pitfalls of appellate procedure. An ap- 
peal would be merely a motion for a 
new trial, or for modification or vaca- 
tion of the judgment, before another 
branch of the same great court. It 
would require no greater formality of 
procedure than any other motion. (6) 
It would, do away with the unfortunate 
innovation upon the common law which 
obtains in many states, by which venue 
is a place where an action must begin, 
rather than where it is to be tried, so 
that a mistake therein may defeat an 
action entirely, instead of resulting 
merely in a change of the place of hear- 
ing. If all tribunals are parts of one 
court, there need be nothing beyond a 
transfer of the cause. All proceedings 
up to the date thereof may be saved. 
(7) It would obviate conflicts between 
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judges of co-ordinate jurisdiction, such 
as unhappily obtain too often in many 
localities under a completely decentral- 
ized system, which depends wholly upon 
the good taste and sense of propriety 
of individual judges, or the slow process 
of appeal to prevent such occurrences. 
(8) It would allow judges to become 
specialists in the disposition of particu- 
lar classes of litigation. This specializa- 
tion was the real advantage of separate 
courts of law and equity. Instead of 
separation between law and equity in 
procedure, the desirable thing is special- 
ization in administration. The way to 
obtain this is to organize the courts in 
such way that judges may be assigned 
permanently to the work for which they 
prove most fit. So long as they make 
the assignment by agreement among 
themselves, the tendency to follow the 
line of least resistance will result in the 
unfortunate practice of periodical ro- 
tation. (9) Finally, it would bring 
about better supervision and control of 
the administrative officers connected 
with judicial administration, and make 
it possible to introduce improved and 
more business like methods in the mak- 
ing of judicial records and the clerical 
work of the courts. 

To these I should now add two more. 
It would enable the judicial department 
to do adequately the work which, in des- 
peration of efficient legal disposition, 
we have been committing more and more 
to administrative boards and commis- 
sions, which are contrary to the genius 
of our institutions and often, at best, 
are mere experiments. It would also 
make it possible to reconcile the con- 
flicting claims for judicial responsibility 
to the people, on the one hand, and for 
judicial independence, on the other 
hand. Divided responsibility to the 


people is no responsibility. Just as the 
movement for a short ballot seeks to 
concentrate executive responsibility in 
a governor who shall be given power to 
meet that responsibility and may be held 
strictly to proper and effective exercise 
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thereof, a movement for better organiza- 
tion of courts should seek to concentrate 
judicial responsibility in a chief justice 
and to give him corresponding power. 
He should be an elective officer. Just 
as the Lord Chancellor in England, 
along with the ministry of which he is 
part, is accountable to Parliament, our 
chief justice should be accountable to 
the people for the effective and satis- 
factory working of the judicial depart- 
ment. The judges, on the other hand, 
should be thoroughly independent po- 
litically, as judges must be, if they are 
to administer justice according to law. 
Admirable as is the organization of the 
Municipal Court of Chicago in most 
respects, the usefulness of the court has 
already been seriously impaired by 
changes in the personnel of the bench 
through the casualties of polities. No 
amount of organization can accomplish 
much with incompetent judges, while 
good judges may sometimes make almost 
any organization reasonably tolerable. 


A radical reorganization, such as the 
one suggested, would require important 
constitutional changes in every jurisdic- 
tion. But well-meant schemes which 
run counter to all that Anglo-Americans 
had learned by experience of the value 
of judicial independence and govern- 
ment by law are finding their way into 
constitutions with no great difficulty. 
If the bar essay the task with determina- 
tion in some one commonwealth, this 
innovation will find as ready acceptance 
as others, which the lawyers cannot but 
regard as nostrums, are finding con- 
tinually before our eyes. The life of 
the law is in its enforcement. The life 
of the common law is in development 
by judicial experience in the decision 
of conerete controversies. The whole 
future of our law is bound up with the 
courts, which are its living oracles. 
Under our system, whatever makes for 
a better system of courts, makes directly 
for a better and more effective law. 


Milwaukee Ambulance Chasers Disciplined 


Recent Clean-up of Bar Follows Accidental Disclosure of Ring of 
Lawyers and Lay Agents— Expect to Employ Power of Injunction 





Milwaukee lawyers and courts have 
been engaged recently in a sensational 
clean-up of ambulance chasers. The 
story of the struggle was told by Mr. 
Charles Friend, a delegate, at the Buf- 
falo meeting of the Conference of Bar 
Association Delegates. It has been set 
forth in a letter to Mr. Friend written 
by Mr. Lyman G. Wheeler, as follows: 
Dear Mr. Friend: 

You have inquired as to where the 
credit should lie, in the matter of the 
recent investigation and clean-up of the 
affairs of the bar here in Milwaukee. 

In answering this question, I wish it 
distinctly understood that there is no 
unpleasant rivalry between the Bar As- 
sociation and the Lawyer’s Club. All 
of the members of the Board of Direc- 


tors of the Lawyer’s Club are members 
of the Bar Association, and this is true 
also of nearly all the membership of 
the Lawyer’s Club. The two organiza- 
tions are working in slightly different 
fields. 

The investigation that was made 
through the Cireuit Court, which has 
resulted in practically a complete elim- 
ination of ‘‘ambulance chasing,” was 
begun by the Lawyer’s Club, at our 
general meetings, where there was a con- 
tinual demand of the members that 
something be done. The Board of Diree- 
tors, consisting of eleven members, set 
about investigation of the situation to 
disclose facts and then apply remedies 
such as might be found available. For 
this purpose, as many as two or three 
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meetings of the Board were held each 
week for a considerable period of time. 
These meetings were held at the noon 
hour while eating lunch, in order to 
save time for the practice of the several 
members. 


We divided up the briefing of the 
questions involved, in which we investi- 
gated the ‘‘inherent powers’’ of courts 
to purge themselves of abuses arising 
in their jurisdiction or bailiwick. We 
found numerous decisions, among which 
were some very strong cases of our own 
supreme court, sustaining the power of 
courts of general jurisdiction, such as 
our circuit courts, to deal with all abuses 
arising in their respective jurisdictions, 
and to apply summary remedies thereto. 

Upon being satisfied of these powers, 
and, being informed of the nature of 
the abuses, the Board of Directors were 
ready to proceed. 

At this juncture, Mr. Edward Yockey, 
a member of the Board, was fortunate 
enough to be retained in a case in which 
one of the professional ‘‘ambulance 
chasers,’’ who was not a lawyer, was 
suing one of his former employees for 
a balanee he claimed due him, arising 
out of the ‘‘ambulance chasing”’ busi- 
ness. Mr. Yockey was alert to cross- 
examine this man as to the nature of 
his dealings. The plaintiff ‘‘ambulance 
chaser’? was prone to boast of his 
achievements, and stated that he had 
over six hundred eases then pending. 
About forty pages of testimony was 
thus taken. The Board of Directors 
thereupon drafted their petition and an- 
nexed the testimony of this ‘‘ambulance 
chaser,’ whose name was Edward Buer. 
The members of the Board of Directors 
of the Lawyer’s Club were the peti- 
tioners, and every one of the eleven 
signed the petition to the Cireuit Court. 

After examining this petition, which 
was a lengthy one, and the brief of the 
petitioners, the court directed a hear- 
ing of the matter, and the eight Cireuit 
Judges selected three of their number 


to sit en bane and investigate the matter 
thoroughly. 

No judges ever gave more earnest 
hearing to a matter in any court than 
these judges did. The hearings ecom- 
menced early in April and extended 
through until about the middle of June. 
Disclosures of startling irregularities 
and criminal conduct were made. The 
hearing was in the nature of an inquisi- 
tion. No defendants were called before 
the court, but the court acted in its 
‘‘inherent power” to investigate what 
was happening about its door-step af- 
fecting the cause of justice in the juris- 
diction of the court. The hearings in 
themselves so exposed the nefarious acts 
of the parties concerned that the prae- 
tice has practically ceased entirely in 
Milwaukee County, and we think it has 
affected these bad practices all over the 
state to a greater or less extent. 

However, we are not through with 
these malefactors. Our original plan 
contemplated four distinct steps to be 
taken. 

1st: An inquisition such as we have 
mentioned above. 

2nd: That the court should deal with 
its own records and purge the records 
of the court of all cases tainted with 
champetry and maintenance or any 
other mal-practice, or in lieu of such 
purging of the records, to compel the 
plaintiffs to purge their cases of the 
taint, in the record of each particular 
case, by engaging new attorneys, and 
cancelling the corrupt contracts, which 
were usually found to be in writing. 

These two steps have been thoroughly 
taken by the court. 

3rd: To formulate a rule of court 
more strictly governing members of the 
bar, 

The 4th and final step is still to be 
taken. This consists of calling all these 


malefactors before the court on process 
and compelling them to show cause why 
they should not be permanently re- 
strained from engaging in any such 
This part of the proceeding 


practice. 
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will be similar to that exercised by 
courts in cases where strikers have been 
damaging property and assaulting em- 
ployees while at their work or proceed- 
ing to and from their work. The right 
to such injunction seems to be well es- 
tablished. The reason why we take this 
final step is that if we rely upon crimi- 
nal proceedings, in misdemeanor or 
crime, to enforce our remedies, there 
will be much of the usual delay and 
escapes in jury trials. By utilizing the 
power of injunction, the court can cite 
these men summarily before the court 
for contempt in case they violate the 
restraining order of the court. 

Besides these four points, we have 
secured some remedial legislation 


through the legislature which has been 
sitting this year. Other measures that 
have been introduced. by our Board 
have been defeated by the legislature, 
but we have gained considerable in 
facility of our remedies notwithstand- 
ing these defeats. 

The Lawyer’s Club intends to keep 
up this vigilance through its members, 
and to see that not only these abuses 
but other abuses which are taking place 
shall be corrected and stopped, until 
the bar is made to stand on a much 
higher basis. 

Trusting that this will give you the 
information that you desire, I am, 

Yours respectfully, 
Lyman G. Wheeler. 





The Danish Conciliation System’ 


By RecinaLp Heser Smitut 


In the Kingdom of Denmark in the 
year 1922 more than 75,000 lawsuits 
were quickly, cheaply, and satisfactorily 
disposed of by a method of procedure— 
ealled conciliation or mediation—that 
has been successfully employed by the 
Danish administration of justice for 
more than a century but which is vir- 
tually unknown to us in the United 
States. 

We are familiar with conciliation and 
mediation as a method for the peaceable 
settlement or avoidance of collective dis- 
putes between capital and labor in the 
arena of industrial relations, but the use 
of conciliation as a practical method for 
the settlement of ordinary civil disputes 
and the avoidance of litigation between 
individuals is new to us. It challenges 
our attention because we all know that 
at the present time our own administra- 
tion of justice needs to be made more 
efficient, more speedy, and less expen 
sive. Any plan that has behind it a 
long and honorable record of demon- 
Fs *From the Monthly Labor Review, May and 


June, 1926, United States Department of 
Labor. 

7Of the Boston Bar; Chairman 1923-6 of the 
Committee on Conciliation and Small Claims 
Procedure of the Conference of Bar Assn. 
Delegates. 


strable success and practical utility, 
such as has been attained by conceilia- 
tion in both Denmark and Norway, 
deserves careful study to determine 
whether it could be incorporated into 
the legal institutions of our own coun- 
try. 

There is nothing mysterious or com- 
plicated about conciliation. It is the 
simplest kind of a proceeding that has 
ever been devised. It is a method of 
procedure, sanctioned by law, designed 
to enable disputants voluntarily to 
adjust their own quarrel. Both the Old 
and the New Testament enjoin parties 
to settle their own differences. ‘‘ Agree 
with thine adversary quickly while thou 
art in the way with him.’’ Conciliation 
becomes a part of the administration of 
justice when the State provides officers 
whose duty it is to mediate between par- 
ties and help them to compose their 
differences by voluntarily agreeing on a 
settlement that is mutually satisfactory. 
The officer who serves as mediator may 
be a judge or a lay commissioner, and 
the conciliation proceedings may take 
place in a regular court or in a special 
forum that is not a court at all and is 
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generally called a ‘‘conciliation tri- 
bunal’’ or a ‘‘conciliation commission.’’ 
Denmark has always used both types of 
conciliation. 
American Experiments 

Certain steps in the direction of con- 
ciliation have been taken in the United 
States. In the period from 1846 to 
1851, provisions authorizing the estab- 
lishment of conciliation tribunals were 
inserted in the new constitutions of New 
York, Wisconsin, California, Michigan, 
Ohio, and Indiana, but no tribunals 
were actually set up. In 1913 the 
Cleveland Conciliation Court and in 
1917 the Minneapolis Conciliation Court 
were created. These courts have ever 
since used with genuine success, 
the method of conciliation in disposing 
of many of the small causes that come 
before them. That part of the Seandi- 
navian plan that entrusts conciliation to 
special tribunals which are not courts 
and which stand apart from the courts, 
hearing disputes before they are 
brought into court and endeavoring in 
every proper way to prevent the cases 
from ever being taken into court was 
never actually tried out in America 
until in 1921 North Dakota passed a 
law under which such tribunals were 
established. These conciliation tribun- 
als have functioned, but in the words of 
the attorney general of North Dakota 
‘‘the results have not justified the hopes 
of the authors of the measure.’’ In 
1923 Iowa also authorized the setting 
up of conciliation tribunals but the law 
seems to have become a dead letter. In 
1917 the New York Municipal Court 
adopted rules for conciliation procedure 
and the justices stated ‘‘the conciliation 
system marks a new epoch in the admin- 
istration of justice in this State,’’ but 
not a single conciliation proceeding was 
had until in January, 1925, Mr. Jus- 
tice Lauer secured an amended proce- 
dure under which, after a case has been 
ealled for trial, the judge presiding at 
the call of the trial calendar may medi- 
ate between the parties or their attor- 
neys and if mediation fails the case may 
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then go forward to trial before another 
judge. 

All these American experiments with 
conciliation have been inspired, directly 
or indirectly, by the Scandinavian 
precedents. There is reason to believe 
that the very limited success that we 
have, thus far obtained may be due to 
the fact that we have copied our ideas 
from an original that we only imper- 
fectly understand. Our information has 
been drawn from meager and anti- 
quated sources. English translations of 
the Danish and Norwegian conciliation 
laws have not been available. Much of 
our evidence was hearsay or came at 
secondhand. In 1923, however, direct 
light was thrown on the subject by 
papers on the conciliation procedure of 
Norway and Denmark presented by Mr. 
Axel Teisen and Mr. George Ostenfeld' 
at the conference of Bar Assoriation 
delegates in Minneapolis. In the same 
year the American Bar Association’s 
committee on legal aid work reported 
that the advancement of conciliation 
procedure in the United States was ser- 
iously jeopardized, not necessarily 
because of any inherent weakness in the 
procedure itself, but because we were 
trying to make bricks without straw. 
The committee on conciliation and 
small claims procedure at the confer- 
ence of Bar Association delegates pro- 
posed, therefore, to make a direct inves- 
tigation at first hand of the actual pres- 
ent situation of conciliation in Norway 
and Denmark and commissioned John 
P. Matsen, of the Boston Bar, to make 
such a study. His report based on his 
personal investigation, has now been 
submitted. It is to be hoped that his 
complete report together with his trans- 
lations of all the laws  govern- 
ing conciliation may be published in its 
entirety, but in order that the benefit of 


1Reprinted in the American Bar Association 
Journal, November, 1923, vol. 9, p. 747. 

2See report of committee on legal aid work 
in Vol. XLVIII of the American Bar Associa- 
tion Reports (p. 375), and also the 1925 report 


of the committee on conciliation and small 
claims procedure in the collection of reports 
tenth 


of the 
(p. 19). 


annual meeting in Detroit 
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his observations and conclusions may be 
made immediately available two sum- 
maries have been prepared. The pres- 
ent article deals with conciliation in 
Denmark and a second article dealing 
with conciliation in Norway will be 
published in a succeeding issue of the 
Labor Review. 
Early Origin of Danish System 

The exact origin of conciliation is lost 
in the mists of antiquity. No one 
knows in what country or under what 
system of law this special type of proce- 
dure made its first appearance. We do 
not even know the exact date of its 
importation into Denmark, but it was 
on July 10, 1795, that Christian VII, 
monarch of Denmark and Norway, by 
edict established the method of concilia- 
tion upon a broad and enduring basis. 
This law, consisting of 59 sections, has 
been amended from time to time, but in 
most essential respects it remained the 
governing code until in 1916 Denmark 
adopted an entirely new code of civil 
procedure that went into effect on Octo- 
ber 1, 1919. 

The story of the development of con- 
ciliation in Denmark becomes much 
clearer if three facts are kept steadily 
in mind. First, as already noted, there 
are two types of conciliation procedure 
—mediation by judges in the regular 
courts and mediation by the conciliation 
commissions or tribunals which are not 
courts and have none of the ordinary 
functions or powers of a court. Second, 
there is a marked difference between 
urban and rural conditions of life that 
is necessarily reflected in the adminis- 
tration of justice. Legal institutions 
admirably adapted to secure justice in 
agricultural and _ sparsely-settled dis- 
tricts may not work at all in industrial 
cities with dense populations. This is 
as true in Denmark as in the United 
States and variations in conciliation 
procedure have necessarily been devised 
to meet these different conditions. 
Third, all legal proceedings in the 
ordinary Danish courts were conducted, 


until the new 1916 code of civil proce- 
dure, on the basis of documentary or 
written proof instead of by the oral tes- 
timony of witnesses such as one sees in 
any English or American court. The 
prosecution of litigation through docu- 
mentary proof is expensive and cumber- 
some so that by contrast the simplicity 
and cheapness of conciliation procedure 
have had a powerful appeal, possibly a 
more powerful appeal than would have 
existed if court procedure had been sim- 
pler. 

In considering whether a legal insti- 
tution that has been beneficial in a for- 
eign country can well be utilized in our 
own, radical differences in the legal 
environment must be taken } into 
account. This last is the only difference 
that needs to be stressed. How far it 
served to give a special impetus to con- 
ciliation in Denmark that would be 
lacking in America we can determine 
before long by watching to see if concil- 
iation has been fundamentally weak- 
ened by the 1916 Code of Civil Proce- 
dure. In any event when we remember 
the technicalities and complexities of 
our own litigation it is a safe guess that 
there would exist among our people, 
especially the poorer people, a strong 
impulse to invoke the simplicity of eon- 
ciliation procedure if, in all other 
respects, it is suitable to the conditions 
of our life and compatible with the 
instincts and spirit of our less homoge- 
neous population. 


Law of 1795 


This remarkable law of 1795 recited 
in its preamble: ‘‘Whereas it is our 
most earnest desire to prevent unneces- 
sary and costly litigation between our 
dear and faithful subjects, we have 
deemed it expedient to create an insti- 
tution for conciliation which shall be 
established at once throughout the cit- 
ies, towns, and rural communities of 
Denmark.’’ 

Chapter I provided that the concilia- 
tion commission in Copenhagen should 
consist of three members, the presiding 
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officer to be a judge of the royal court, 
and all to be appointed, not elected by 
popular vote. The Copenhagen concili- 
ation commission had no jurisdiction 
over cases within the special jurisdic- 
tion of the maritime court, the innkeep- 
ers’ court, the debt commission, or the 
police court, but all the judges of such 
courts were instructed to ‘‘attempt to 
bring about an amicable disposition of 
eases under their jurisdiction.’’ 

Chapter II prescribed the organiza- 
tion of the commissions in market 
towns. ‘‘The executive council thereof 
shall nominate four or six of the most 
enlightened and prudent men of the 
town from whom the whole community 
by a majority vote shall elect two to be 
conciliation commissioners.’’ Lawyers 
were ineligible. Although supervision 
by the diocesan prefect. (Stiftamtmand) 
and the county executive officer (Amt- 
mand) was provided, these market-town 
conciliation commissions were genuine 
experiments in local self-government. 

Chapter III set out the necessarily 
loose organization of the conciliation 
commissions in the rural districts, but 
by an amendment in 1875 their organi- 
zation was made like that in the murket 
towns. It is interesting to note the reg- 
ulation that districts should be so laid 
out that every inhabitant should not be 
more than 28 miles distant from a con- 
ciliation tribunal. 

Chapter IV gave to these new extra 
legal tribunals jurisdiction over ‘‘all 
ordinary civil cases whether they con- 
cern real property, private rights, 
debts, or any other thing excepting suits 
on bills of exchange, claims in bank- 
ruptey’’ and excepting ‘‘eases prose- 
cuted by Government officers.’’ ‘‘Slan- 
der and libel cases shall go to the concil- 
iation commission before they can be 
litigated in court.’’ ‘‘In divorcee and 
separation cases when both parties are 
present the commission shall try to ree- 
oncile them,’’ it ‘‘shall not have power 
to decree an absolute divorce’’ or a legal 
separation, ‘‘which power shall be exer- 


cised only by the courts, but it shall be 
the duty of the commission to determine 
the terms upon which the parties can 
agree to live apart so that these terms 
may be made the basis of a separation 
agreement in the event a separation 
should subsequently be granted.’’ 


Chapter V _ defined the procedure 
before the commissions. They were to 
meet weekly on a certain day except 
that in Copenhagen more frequent 
meetings might be necessary. Claims 
could be presented orally or in writing. 
‘‘The commissioner who has received it 
shall at once prepare a written sum- 
mons, executed in duplicate, running to 
both parties, notifying them to meet at 
a certain time. In Copenhagen the 
summons shall be served by two messen- 
gers of the royal court; in the other 
market towns by two servants of the 
town hall; in the rural communities two 
men shall be appointed in each farming 
village to summons their neighbors.’’ 

At conciliation hearings the parties 
‘*shall appear personally.’’ If for a 
valid reason, a party could not appear, 
he could ‘‘send a good man in his 
place’’ with power of attorney to make 
a conciliation agreement. No lawyer 
could appear before such a commission , 
a lawyer could not even be the ‘‘good 
man’’ to represent an absent party as 
his attorney in fact. 

Conciliation proceedings were to be 
held ‘‘behind closed doors’’ and what 
was said during the hearings could not 
later be testified to in court. The only 
record kept in the commission’s record 
book was the agreement made by the 
parties and subscribed by them or an 
entry that conciliation had _ failed. 
Except that in cases where a poor per- 
son applied for leave to sue in forma 
pauperis in the regular courts permis- 
sion might be denied him if it appeared 
that he had not been ‘‘willing to enter 
into a conciliation agreement so as to 
dispose of the matter in an inexpensive 
way.’’ 

The costs and fees of conciliation pro- 
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ceedings were kept low and ‘‘should 
any of the parties be so poor that they 
can not make the payment, conciliation 
proceedings shall not be denied them on 
that account.’’ 

Proceedings were to be most prompt. 
*‘Cases shall be completed in market 
towns within 8 days and in rural com- 
munities within 14 days. They shall 
not remain undisposed of for a longer 
time without the consent of both par- 
ties.’’ 


Litigation Prohibited Until Conciliation 
Has Been Attempted 


The teeth of the law are in section 49, 
which reads: ‘‘No ease shall, except as 
otherwise expressly provided herein, be 
entered in court for hearing or judg- 
ment unless the complainant produces a 
certificate showing that conciliation has 
been attempted but has not resulted in 
an agreement.’’ 

The foregoing sections of the law give 
us a clear picture of the essence of the 
plan for conciliation. In Denmark a 
merchant desiring to collect a debt or a 
servant wishing to sue for his wages 
could not at once institute litigation; 
they were first required to submit the 
matter to a conciliation commission. 
Whether an agreement was reached by 
the parties depended entirely upon 
their own voluntary consent; the com- 
mission had no power whatsoever to 
force a settlement or to enter any judg- 
ment. If the complainant failed to 
appear, without proper excuse, his case 
was dismissed. If the defendant failed 
to appear even without proper excuse 
he could not be defaulted, the only pen- 
alty being that the costs of the proceed- 
ing might be assessed against him. So 
long as the parties appeared or, in cases 
of proper excuse if they sent attorneys 
in fact, they could either or both be 
obstinate if they chose, turn a deaf ear 
to all conciliatory proposals, and insist 
on taking the matter into court. 

The strength and the weakness of con- 
ciliation, as a method for disposing of 
civil controversies, are now apparent. 
In so far as the plan results in actually 


bringing the parties together and in 
producing voluntary agreements which, 
when signed, are as binding as a judg- 
ment in a court of law, it serves to avoid 
the strife that accompanies litigation, it 
terminates disputes in an _ honorable 
way, and it secures justice promptly 
and at trifling cost. The weakness is 
that, as conciliation must yield a volun- 
tary agreement or fail, it is always at 
the mercy of the obstinacy or pugnuacity 
of either party. The best proof of the 
pudding is in the eating, and the best 
answer as to the actual value of concili- 
ation is supplied by facts and figures 
showing exactly what has happened in 
Denmark. 

The hold that conciliation has on the 
people is perhaps best expressed by 
pointing out that the law of 1795 is 
nearly as old as the Constitution of the 
United States, but has been amended 
less often and in less important particu- 
lars. In 1857 the organization of the 
conciliation commissions in the rural 
districts was made similar to that in the 
market towns. In the same year all 
commissioners were made appointive 
instead of elective officials. In 1861 the 
idea of separate conciliation tribunals 
was extended when it was provided that 
ceases within the jurisdiction of the spe- 
cial maritime and commercial courts 
should first be submitted to special mar- 
itime and commercial conciliation com- 
missions. 

Work of Conciliation Commissions, 1871- 


1915 
The available’ statisties are not 


arranged exactly as one would desire 
them to be, especially because the ree- 
ords do not distinguish between cases 
actually conciliated and cases discontin- 
ued. The Danish figures have obviously 
been kept for the purpose of showing 
how many cases the conciliation com- 
missions have been able to keep out of 
court in one way or another and in that 
regard, the figures are illuminating. 
The first part of Table 1, below, 
shows for each year from 1901 to 1915 
and the yearly average for each 5-year 
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TABLE 1.—NUMBER OF CASES HEARD BY CONCILIATION COMMISSIONS IN 
DENMARK 









































Special commission for maritime and 
Ordinary commissions commercial cases in Copenhagen 
Denmark Copenhagen Commercial Maritime 
Year Agree- Agree- Agree- Agree- 
Cases ment Cases ment Cases ment Cases ment 
° reached mane reached asatey reached hte cat discon- 
ee same o> aan — a” Game ae soem Or case se cianed 
discon- discon- discon- reached 
tinued tinued tinued or case 
RP reine 80,717 47,048 2,904. 1,870 2,361 1,592 51 15 
PE cheeenanen 76,968 44,245 2,823 1,751 2,657 1,659 70 16 
Me ssivtinees 69,997 40,204 2,620 1,637 2,691 1,721 55 11 
De. nvéeeb cnuwae 69,799 39,649 2,843 1,725 2,799 1,725 65 13 
Et siecebben ee 67,668 $8,886 2,844 1,683 2,849 1,796 4S 9 
De Sccescscons 69,261 38,151 2,749 1,575 #400 1,429 (1 11 
., Serer 71,116 39,376 3,231 1,836 2,296 1,355 E7 10 
BEE éebnseeewes 84,407 47,308 3,974 2,414 2,889 1,783 92 20 
eee 89,356 49,710 3,396 2,034 2,620 1,587 90 18 
Pr rrr 91,193 49,874 3,102 1,839 2,452 1,445 122 18 
DE. seesaw eau 92,286 49,427 3,846 1,762 2,361 1,585 103 12 
DE devedselehea 91,718 49,715 3,089 1,776 2,314 1,323 $5 9 
Bere re 85,555 47,498 2,801 1,594 1,970 1,126 89 16 
Ee a¢seenedoee 81,919 45,171 2,884 1,721 2,174 1,172 109 11 
BEE sotseveswes 73,264 38,752 2,641 1,524 2,002 £57 132 6 
 . eeerrre. 1,195,224 665,014 45,747 26,741 36,835 21,955 1,229 195 
Average per year 
1871-1875 11.66. 23,156 14,948 656 355 460 259 111 44 
1876-1880 ...... 37,932 24,394 1,219 733 1,068 626 81 29 
1881-1885 ...... 35,545 21,759 1,416 833 1,973 626 71 25 
1886-1890 ...... 45,095 27,372 1,947 1,218 1,532 926 45 18 
1891-1895 ...... 47,612 28,867 1,893 1,230 1,317 784 42 14 
1896-1900 ...... 63,621 38,267 2,090 1,368 1,560 982 41 12 
So, Ol eee 73,030 42,006 2,807 1,733 2,671 1,699 58 13 
1906-1910 ...... 81,067 44,884 3,290 1,940 2,531 1,520 84 15 
oe) ia 84,948 46,113 3,052 1,675 2,164 1,173 104 11 





























period from 1871 to 1915 the work of 
the ordinary commissions divided as 
between Copenhagen and the rest of 
Denmark and the work of the special 
maritime and commercial conciliation 
commissions. ‘‘Cases disposed of”’ 
means all the cases handled by the con- 
ciliators during the year. Subtract 
from this total the number of cases con- 
ciliated or discontinued and the balance 
is the number of cases which the concili- 
ators necessarily referred to the courts. 
The second part of the table gives the 
same facts in the same form for the 
45-year period from 1871 to 1915. The 
figures have been condensed by giving 
an average for each 5-year period. If 
we total all the figures as to the cases of 
all the conciliation commissions we find 
that from 1871 to 1875 the average 
annual volume of their work was 24,383 
eases and that from 1911 to 1915 the 
average annual volume was 90,268 
eases. Comparing the same two per- 
iods, the number of cases conciliated or 
discontinued increased from 15,606 to 
48,972, but proportionately this was a 


decrease from 64 per cent to 54 per cent 
of the total cases disposed of. 


Problems Resulting from Development of 
Urban Life 


The onset of our modern, complex, 
industrial form of society that has so 
radically altered conditions in America 
has also made its influence felt in Den- 
mark, especially in the direction of 
accentuating the cleavage between the 
conditions of life and the needs of those 
living in cities, on the one hand, and 
those living in rural communities on the 
other. The conciliation system was sub- 
jected to great strain, reforms were 
demanded, but the Danish Parliament 
(Rigstag) was unable to act until 1916 
because of a deadlock between urban 
and rural representatives. 

The population of Denmark in 1924 
was about 3,500,000; nearly 40 per cent 
of the people live in cities or towns, the 
population of Copenhagen alone being 
about 750,000. In the cities where per- 


sons did not know each other, where 
time was valuable, and where many of 
the cases arising involved difficult legal 
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questions and complicated issues of fact, 
the conciliation procedure tended to 
become objectionable and various devices 
were employed to circumvent it. The 
rule that parties must appear in person 
before the conciliation commissions 
proved difficult to enforce. Busy per- 
sons would assign a claim to their law- 
yer (mandatarius), who would then 
appear before the commission. After 
the failure to conciliate, the case would 
be referred to the court, the lawyer 
would nullify the mandatarius assign- 
ment and then proceed to represent his 
client before the court in his fiduciary 
capacity. The supreme court upheld 
these mandatarius assignments. Parties 
absented themselves from the concilia- 
tion hearings without a legally valid 
excuse and sent attorneys in fact in 
their stead. It became the custom for 
the commissions not to object if neither 
party objected; but a further result was 
to increase the number of cases in court 
in which the illegal absence of a party 
from the conciliation hearing was inter- 
posed as a bar to the action. 

Another practice that increased with 
the years was for the parties and their 
attorneys to draw up a tentative concili- 
ation agreement which was then submit- 
ted to the conciliation commission, 
whose duty thus became the purely for- 
mal one of entering the agreement on 
its record. This practice had become 
very common in Copenhagen by 1916. 
In such instances it was obviously a 
waste of time for the parties personally 
to appear before the commission and 
lawyers’ assistants or clerks began to 
appear as attorneys in fact for the 
absent parties. This practice was ille- 
gal but the urban commissions made no 
objection if the parties did not, but con- 
fusion often resulted because when the 
case came into court one party might 
then raise the technical objection that 
the requirements as to conciliation had 
not been complied with in that the 
opposing party had sent a disqualified 
person as his attorney in fact. 

The rural districts, on the other hand, 


were well pleased with the existing con- 
ciliation system. Their only complaint 
was against having it weakened, and 
especially did they object to the results 
of the mandatarius assignment. 
Act of 1916 

The only way to reconcile these con- 
flicting needs was to provide one concili- 
ation procedure for Copenhagen and 
another for the rural districts. This is 
substantially what the act of 1916 did. 
The old and time-honored conciliation 
system was preserved almost intact for 
the rural districts, it was strengthened 
by the abolition of the mandatarius 
assignment, it was weakened only by the 
withdrawal from the jurisdiction of the 
conciliation tribunals of certain new 
classes of cases, as certain cases, in 
which attachments were sought and 
‘furgent cases’’ whenever so determined 
by the court. In actions for slander and 
in illegitimacy cases conciliation was 
not eliminated, but its exercise was 
transferred from the conciliation com- 
mission to the appropriate law court. 

It is noticeable that the act of 1916 
entrusts a larger share in conciliation 
procedure to the judges. Courts of law 
were given power to mediate in all 
cases. In Copenhagen in all cases 
involving less than 800 kroner (about 
$200) the duty to mediate devolves 
exclusively on the judges of the munici- 
pal court. The Copenhagen concilia- 
tion commission was retained but it has 
been deprived of all power to deal with 
cases within the jurisdiction of the 
municipal court. Lawyers are now per- 
mitted to appear before the conciliation 
commissions in Copenhagen and _ in 
Frederiksberg, a suburb of the capital, 
but not elsewhere. 

Maritime and Commercial Cases 

Mediation by the judges in the mari- 
time and commercial courts had proved 
to be more successful than mediation by 
the special conciliation commissions cre- 
ated in 1861 for maritime and commer- 
cial causes. 

The act of 1916 did not abolish the 
maritime and commercial conciliation 
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commissions for the same reason that it 
did not abolish the Copenhagen concili- 
ation commission. These commissions 
have been retained in order to continue 
to serve primarily as offices in which the 
agreements previously reached by the 
parties may be officially recorded and 
supervised. To a great extent these 
commissions have ceased to have any 
real conciliation function; their duties 
are clerical or ministerial. 


OF THE 


of the municipal court. In 1922 this 
court disposed of 17,625 cases—14 by 
reference to the superior court, 122 by 
nonsuit, 3,812 by discontinuance, 5,228 
by judgment, and 8,059 by conciliation 
agreements. Of the court’s legal busi- 
ness, 15,462 cases concerned money 
claims and of these 7,498 were concili- 
ated. 

Judicial conciliation in the city 
appears to be as successful as concilia- 


___ TABLE 2.—WORK OF DANISH ORDINARY CONCILIATION COMMISSIONS 





























Number of cases 

Total disposed of Agreement reached or , Conciliation unsuccess- 

Year case discontinued ful: referred to court 
Whole Copen- Whole Copen- Whole Copen- 
_Kingdom | __ hagen __Kingdom_ hagen Kingdom hagen 
. Peers 50,677 2,732 24,656 1,358 26,021 1,374 
ae ry 45,923 2,933 22,221 1,562 23,702 1,371 
EE OO rr 67,134 3,383 34,065 2,306 33,069 1,077 
SEE éAvebecananad 98,852 5,204 51,214 3,938 47,638 1,266 
EE adne Bik da ee ues 116,115 5,360 60,102 4,189 56,013 1,171 














Thus in 1921 the Copenhagen com- 
mission summoned 1,571 eases to be 
heard before it and of these 1,266, or 80 
per cent were referred to the courts, 122 
were withdrawn, while in only 183 were 
conciliation agreements reached. Dur- 
ing the same year 3,511 agreements, 
previously entered into by the parties or 
their attorneys, were approved and 
recorded. These mutually arranged 
agreements (frivillig forlig) are impor- 
tant and are wisely encouraged in every 
way. The Copenhagen commission 
though it can not mediate in cases 
involving less than 800 kroner is per- 
mitted to enter and thus to sanction 
agreements made directly between the 
parties. 


Success of the ‘“‘Lay’? Commissions in 
Rural Communities 


Table 2 shows the work of the ordi- 
nary conciliation commissions from 1918 
through 1922. The table reflects pri- 
marily the work of the rural commis- 
sions and it is noteworthy that in spite 
of a huge increase in the volume of the 
work the proportion of cases conciliated 
or discontinued has kept pace and has 
in fact gained slightly. 

Success of Conciliation in Copenhagen 

To determine what has befallen con- 
ciliation in Copenhagen under the 1916 
act it is necessary to turn to the records 


tion by lay commissions in the country. 
Courts of first instance outside of 
Copenhagen in 1922 conciliated 6,799 
matters; in the superior courts 412 were 
conciliated and in the commercial 
courts 444. 


There is every reason to believe that 
judicial conciliation will continue to be 
a great success in Denmark. The 
judges hold office for life and have no 
petty or partisan interests to serve. As 
the pleadings are oral the judge has a 
favorable opportunity at an early stage 
in the litigation to understand the dis- 
pute and to suggest a solution. If the 
parties are conciliated they have 
secured justice under the mediation of 
a trained and impartial legal mind with 
very little delay and at relatively small 
expense. Any judge in any court can 
attempt conciliation at any time. 

The intrinsic merit of conciliation 
procedure is perhaps best attested by 
the records of the courts of first 
instance in Denmark, which have sepa- 
rated the eases conciliated from the 
cases discontinued, which the concilia- 
tion commissions have never done. Out 
of 81,321 cases disposed of in 1922 
their judges were able to secure concili- 
ation agreements in 15,755. When we 
bear in mind that all these parties had 
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been unable to agree and that in many 
eases they had not yielded to the media- 
tion of the ordinary conciliation com- 
missions, it is clear that the judges have 
invoked conciliation with surprising 
success. 


Conclusions 
From the foregoing evidence certain 
conclusions seem warranted. The 


method of conciliation possesses sub- 
stantial merit and can be made to play 
a highly important part in the adminis- 
tration of justice. The experience of 
Denmark has been that conciliation can 
be entrusted to and will be successfully 
conducted by lay commissions in the 
rural districts. In the cities concilia- 
tion is best entrusted to the judges in 
the regular courts. 

In America our only experiment with 
conciliation eommissions (tribunals) 
has been in North Dakota, but that law 
attempted to provide conciliation com- 


missions for cities as well as for the 
rural districts and this may have been 
one cause of its disappointing results. 
In the field of judicial conciliation we 
have gone somewhat further and with 
better success. The Cleveland and Min- 
neapolis conciliation courts use concilia- 
tion much as does the Copenhagen 
Municipal Court. The great difference 
between the two countries is that in the 
United States we have attempted con- 
ciliation procedure in a most unlimited 
way and only in a few localities so that 
the whole subject is misunderstood or 
not understood at all, whereas in Den- 
mark conciliation is given universal 
application in all courts and to certain 
special conciliation tribunals as well, it 
is perfectly understood by all classes in 
the community, and its use is both sane- 
tioned and facilitated by a _ tradition 
that has remained unbroken for 131 
years. 
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U.S.C. A. 


The Statute Law as 
Interpreted by the Courts 


The adoption by the 69th Congress of the Code of the Laws of the 
United States, containing the Statutes of the country in a form and ar- 
rangement radically different from the old Revised Statutes, has also 
made necessary a new Annotated Edition. 


For it is as necessary to know the constructions which the courts have 
placed upon the law as it is to know the law itself. 


This Annotated Edition of the "Code of Laws of the United States" 
is being prepared by the combined Editorial Staffs of the Edward 
Thompson Company and the West Publishing Company. 


The U.S.C. A. will be complete in not less than 60 volumes, contain- 
ing about 4,800 pages of Text and 25,000 pages of Annotations and 
Notes. 
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